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that the whole of the state has been declared a “disturb " _
ed araa". The Min.
. dustan Times (New Delhi), 23 June 1989, Supplement p.2 v
72 It should be noted that International Humanitarian Law (IHL) does not

seak o end war, but calls for the non-subjection of civilian
population 1o
n“mw Mchwﬁo% of sm:. saeks the care of the wounded and protection of pris- 8. mq_.—mﬂ_ﬂm for am—._nh in the
+ 8nd espouses moderation in the manner in which the war is
fought. Sea Langely, “Chilran a5 ublects of Inemmtorat 1o oot I Great Lakes Region
Quest of the Ideology of Care-Taking", n. 26., p. 45. The Case of Women and Children

in South Western Uganda
MURINDWA RUTANGA

Introduction

hough women constitute the physical majonty in the Grear Lakes Region,

they are political and economic minorities. This marginality has 1o be un-
derstood histonically ond sociologically, Chanock (1991) and Mamdam
(1996) link 1t to colonial policy over land ownership. They explain that colon.
alism engendered inequalities in customary ownership of land; deliberately
und systematically destroved the tmditional matrnarchal system while con.
demmming it as backward. In their efforts to privilege dommance of patriarchy
in the colonies, the colonialists forcefully argued that men would not have in-
centives to improve land which they did not own and had no powers to be-
queath it to their sons. Colonialism therefore systematically tilted the balance
in favour of men by transferring the pre-colonial land nghts from women ex-
clusively to men. It is this historical explanation which largely accounts for
the gender inequalities and the dependency of married women on the goodwill
of their husbands for land.

The societies in the Great Lakes region are highly patriarchal, in which
new relations are increasingly constructed and shaped for exploitative and op-
pressive purposes. These have been informing and guiding social and legal
practice and they tend to weigh heavily on the women and the children. In
some duses they have tended to transform women into custodians of the self-
oppressive constructs and praxes, sites of struggle or social actors as strug-
ghists and defenders of the nghts of their children: These struggles take
various forms and courses, ranging from grumbling, quarrels, poisoning,
witcherafl, kibwa nkurata (love potion), quitting the man’s home till her rela-
tives have settled the dispute between her and her husband. Others include in-
tervention, arbitrations, litigations and scparations, Arbitmtion and litigation
within the legal termain bring out women as the main contestants and litigants
aver sgrarian property and as its custodians. This paper focuses on one aspect
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of struggle by women and children for rights within the judicial domain.

While Chanock exposes the colonial roots of these gender inequalities he
does not bring out the struggle that they generated at the various levels. Mam.-
dani explains the complexity of Indirect Rule — customary law in colonies —
and how its main victims were migrants and women. The liigations demon-
strate that the judicial domain constitutes an open arena where the aggnieved
subalterns have been struggling for their rights. This needs qualification, The
legal sphere is open only to those who can afford the costs involved in suing,
and pursuing the cases. An alternative to this s the Local Council (LC) coun
system which was devised ten years ago by the National Resistance Move-
ment government (NRM)

Court cases include sharp-gendered struggles, litigations over property
rights, marital rights and matemity rights. These rights are in most cases Jume.
bled up with rights of their children This normally applies to conditions
where children are still physically dependent on the parents. These cases briny
out womwen as the custodians and defenders of children’s rights while men are
exposed as the violators of these nights. What is most discancerting 1s the con-
sistent pattern of men violating the rights of women and children in these
cases, Logically it would be the men in such patriarchal societies 1o offer the
highest protection to the children and their rights. The question then, though
not answered in this paper 15 one on the fimctionality, specificity and parame-
ters of patriarchy within the family., Contrary to this expectation mothers and
grandmothers defend them legally an litem. They are these cases which eX-
plain the propinguity of mothers and their children versus men's oppression at
household level, This is best demonsirated in situations of polygamy where o
man in the process of disinheriting the old wife of sgrarian property also dis-
inherits her children.

This view however cannot be generalized. There are cases where women
mistreat their own children with a resultant abuse of the children's rights, This
may occur in conditions of widowhood wherein the widow CNZABes i extramari-
fal sex affuirs and produces children outside wedlock. Other conditions include
poverty or selective liking of some children or where daughters marry and their
mothers deprive them of the land that their late fathers bequeathed to them,

In trying 10 understand these 1ssucs, this paper focuses on the court cases
im Kigezi in southwestern Uganda. Kigezi comprises of the districts of Kabale.
Kisoro and Rukungiri. It has a population of over one million people. The
people in Kigezi share much in common with the peoples across the internal
and international borders, including Rwanda and Burundi in the South and the
Democratic Republic of Congo in the West. The paper begins by reviewing
one of the oldest court cases of 1960, it then analyses the current cases and it
ends with o discussion.

m-ﬂ.nn_nn for 1&?.. in the Great lLakes region —~ 05

Women Struggles for Their Rights
Within the Judicial Domain

e oldest case 1s between Kakeikuru versus her stepbrother Ntomize over
forty-six strips of land.' This case traces way back in 1960, two years before
independence. It was resolved m 1963 and it resurfaced twenty-cight years
later. The facts of the case were that when Kakeikury's mother went with her
daughter to stay with her stepson, Ntomize. This practice is known as
Okuhiigura. This customary practice should not be narrowly confined to the
Christian imposed definition in its conflict with the customs, culture and local
religions. The District Commussioner [DC] had raised this issue in his assess-
ment of the Church Missionary Society in Kigezi. He argued that the new
convents were finding difficulty i adjusting their new fuith to the old tradi-
tions and customs, especially as regards so-called *mheritance’ of women. He
explained that under the pagan regime, when a man died it was an obligation
on his family to assume responsibility for the widow and the children. The
DC hailed this traditional system as o sound system that ensured o roof and
position for the dead man's family. He criticized Chnstanity for trying 1o up-
set this system, As he explained, when a widow became baptized, this system
became stigmatized as “inheritance” and the women thereby [uccording to
missionary ideas] became a chattel. He reported that the administration was
meeting hostility in trying to adjust these matters and that they were oceurnng
in frequency in proportion to the religious zeal *

In a sinisterly and schematic way, Ntomize chased away Kakeitkuru and
later chased away her mother. Interestingly enough, he retained their forty six
strips of land and denied them the right to cultivate them for their subsistence
Kakeikuru got married and she took up the responsibility of looking after het
mother. She then sued him in court over that land.

During the Court proceedings, the defendant denied having any relation-
ship with the plaintiff and her mother, let alone ever staying with them: He
claimed that he had acquired the land in dispute from his father. He however
lost the case, appealed to the Kigezi District African Court. He still lost the
appeal with costs.! In passing judgment, Court noted that in Kikiga custom,
when a man died, his property was always left to his wife for mantenance
Court noted that Ntomize had the mother of Kakeikuru to look after her. He
then sent her away but he retained her land. Court ordered him to surrender
the land to Kakeikuru, so that she uses it 1o look after her mother. Court fur-
ther declared that given that Kakeikunt's mother did not produce a boy, it
would be the daughter, Kakeikuru, who would inherit the family property

Kakeikuru resurrected this case twenty-eight years later, suing Ntomze,
his brother and fifteen other peasants over land covering two and half villages
Aller hearing the case the Chief Magistrate went to the locus in quo to invest-
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gate this because of the sensitivity of land disputes in this part of the country.
At the locus mn quo, Court unearthed several problems with this case. First
both Kakeikuru and Ntomize were over sixty years old and Ntomize was on
his deathbed. Secondly the plaintiff was claiming land covering two entire vil-
lages and part of a third village. Thirdly whereas she had litigated with Nio-
mize over land, the land that she was claiming included that of other people
with whom she had never litigated. Court therefore mled that she could not
sue them because of the law of limitation as they had been ocoupying it for
over twenty years. Fourthly the palintiff was using her land undisturbed. This
was buttressed by her son's astonishment to the visiting Court of his mother's
motive to claim other people’s land. Fifthly Court noted that even if the plain-
1iT's version was to be believed that she did not get all her strips of land that
she won twenty-eight years before, she could not get it because execution was
time barred. Lastly Court concluded that granting her claim would cause a ot
of confusion, chaos and mass suffering as all people being sued in the three
villages and their families would be pushed out of the land without anywhere
1o go or to cultivate. Court therefore dismissed the case.

This case helps in understanding the local custom in regard 1o women's
rights, gender issues and agrarian property rights in pre-colonial and colonial
periods. It demonstrates that the property allocated to the household remained
the property of that household. It would not revert to the other parties in the
community in case of demise or separation. The property rights would pass on
to the surviving members of the household.

This case brings out the fighting spirit of women for their rights through
Court. It brings out the role of Courts in the restitution of these rights. It also
brings out the customary notion of nghts of individuals and families and its
mechanism for protecting them. It further elucidates on the social and prop-
erty relation in polygamous familics. The resurrection of this case nearly three
decades later demonstrates the inability of courts to resolve the land question
and agrarian struggle. It also reflects ways m which some people see the
courts as mechanism through which they can ke advantages to dispossess
the weak of their property. In here lies the complexity of Kakeikuru's motive.
These include the drive for accumulation of property through litigation and
using Courts to hit back at Ntomize for retributive purposes. The dismissal of
this case brings out the humanitarian consideration of Courts of refusing to
deprive the masses of people of their means of subsistence for the sake of an
individun).

The next judicial dispute over agrarian property was between J. Bandeeba
versus her brother D. Tisasirana.* In this case the plamtiff had lived with her
mother all her life while her brother had got marmied and received his share of
land from their mother. He then sold it, together with land still under the con-

Struggles for rights in the Great Lakes region ~ O

tract of his mother and he migrated to Toro, His mother sued those persons
that had fraudulently bought her land, won the case and they were ordered to
vacate her land. She however died before the order was enforced. On het
death, her property was passed on to J. Bandeeba. Tisasirana refused to come
for her burial but he later returned 1o take over her property. In this society re-
fusing to bury a parent 15 a very grave offence. In the process of taking ovet
the land he even allotted some land to his son for performing the custom of
burying his grandmother, Yet neither had the son attended the burial. nor had
he buried the grandmother. It 15 all these which constituted the background 1o
the suit. Bandeepa sued him in the LC courts over her property rights.
Tisasirana’s defence was that he came late and found the burial over. He told
Court that he assumed ownership of the land as his mother was already dead,
irrespective of the presence of his sister, He told court that it was his mother
who had given him all the land that he sold before migrating.

The LC 111 Court was consternated by Tisasirana’s land grabbing moves
It noted that he had got his share, sold it mcluding some land still under the
contract of his mother, Court deplored as repugnant his grabbing of the land
adjoining the residential holding as it contravened the known custom of
Bakiga. Court also condemned the grabbing of the other land in other loca-
tions without the permission of his sister. Court held that the appellan bemg a
dependent and unmarried was entiled to a share of the estate Jeft behind by her
parents until when she married. Court denounced the respondent's practice of
giving his son land for imagimably burying his grandmother. Court clarified
that had his son participated in burying his grandmother he would by custom
be entiled to a token piece of land in sppreciation. Court therefore upheld the
appedl with costs, Court then contracdicted its observation by granting the re-
spondent two strips of land and part of the residential holding — the currem
home of the appellant — 10 sell it and transport fare back to Toro. The appel-
lant was to retain the rest. Court also ordered the persons whom he had sold
the land fraudulently to quit it so that it reverts to the appellant. J. Bandeeba
appealed to the Chief Magistrate court against Court orders.

In reviewing the case on August 18, 1992 the Chief Magistrate noted that
the respondent had received his share of land and sold it. He returned on
learning of his mothers death but failed 1o go hack due to lack of transport
fare. Court further observed that the respondent had decided to use part of the
land left by their mother to the appellant as she should not use it alone be-
cause she was a girl. Court found this reasoning of the respondent very absurd
and indefensible. "Having sold his share and migrated he cannot be heard to
return to grab that of the appellant simply because she is & woman. That is dis-
conmimatory and not allowed in law." Court could not understand why the
lower Court had decided to dish away the appellant’s land after observing that
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the appellant was also entitled 10 & share of the estate. "Those are double
standards which this court cannot condone. The respondent clearly states that
he was only waiting for transport back to Toro, He cannot therefore be enti-
tled to ke part of the sppellant’s land simply because the appellant is
woman.” Court found that the Lower Court had erred to dish away part of the
appellant’s land to the respondent. Court therefore allowed the apped] with
costs there and below, and decreed all the land to the respondent

This case remforces our earlier observation of women's spirited efforts to
fight for their rights at all levels and the locus of women in property acquisi-
tione It also exposes the efforts by individuals and Broups (o deprive the
weaker sections of society of their rights and the progressive application of
the law to defend the subaltemns.

It would be erroneous to hold that it is only the women who sue for
rights. The case between Rutabareeba versus his first wife E Bakazenga dem-
onstrates that men also dispute against their wives over agrarian property,
rights and obligations. In this particular case, the plaintiff had married the de-
fendant in church thirty years before and they had four issucs. Marrage prob-
lems arose i their eighth year of marringe when the plaintiff married a second
wife. By the time of the case, he had eight wives. The matter was first put be-
fore the Abataka (Elders) and the LCs, His case was that the defendant had
deprived him of three pieces of lund He sccused her of absconding from her
wilely obligation and neglecting him as her husband since their eighth year in
marnage. Other charges included het threatening him with violence, failing 1o
feed him und his parents, and refusing to go and see him at hospital when cer-
tuin people had beaten him.

In her defence the defendant recounted how their marriage was charac-
terized by turbulence, ruptures and struggles from the time the plaintiff mar-
ried a second wife. She accused him of abandoning her while they were still
young in marriage and of denying her conjugal rights. She had first put the
matter before her father-in-law and she was instructed o perform the fine of
okuhonga® o as to appease her husband, She performed it but it did not alter
the situation as the husband continued 1o Jilt her and abandon her house. It is
this jilting which explained why she produced only five children, one of
whom had died. She told Court that 1t wats her father-in-law who prevailed
upon het not to abandon her children but (0 stay and look after them. She
therefore stayed and continued drudging for her husband in different Ways in-
cluding grazing cows. This is a role by men, youths and juveniles. She con-
tended that both litigants worked for the entire dowry that her husband paid
for the other seven wives. She accused him of depriving her of three strips of
land, two of which were her marriage gifts while the third was her share as a
wife. She rebutted his accusations by attesting 10 court that she had been feed-
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g husband and that she had sent him food at hospital EE-.E: their son.
.__.._..un___”.__&:,”w: conceded 1o this after their son had _nm.:..n.n to this. Court also
leamt that the plaintiff had bought land for his seven wives and that _-.n had
deprived the defendant of the land 50 as to penalize her for not working for

in his engaragazi [private garden).
i ___=.. 25”::. m..o: —.nn case at LC | Court and the defendant was ordered to
continue working for him and feeding him. She appealed and won m—-n case at
LC 1L and LC 111 courts, In its judgment on January 27, 1990, the LC 111 Court
established that the land in dispute was the respondent’s share of land as a
wife, und that it belonged to both parties in exclusion of the other seven co-
wives, Court observed that customarily, it was prestigious for a :Ewp,a._ to
stay with the wife in her house, converse together, feed together and discuss
Issues pertaining to the welfare of their family. Yel, the H&x.:in:. had wn,n:
feeding her husband from outside her house. It went on to Euna.cn and dis-
miss the charge that the respondent was threatening him with <.o_.n:nn and
disrmissed the appeal with costs. It ordered that the land had to remain for the
litigating couple as before. Court asked the appellant S.rom_a treating him
with like her co-wives . The appellant appealed to the Chief Z-m_uas.n court
accusing the trinl Court of ordering that his wife Eﬁ control of his land, Jc.z__
powers to distribute it among her sons as she i.«.ﬁa ..zrﬂuﬂ he had given
them their share of land. He sccused it of ordering him to chase away his
seven wives who were outside wedlock so that he stays with the respondent,
His legal wife. These concocted grounds of -Ex.B_ 82.85.* patriarchal Ec_”.
fuges which men resort to while litigating with their wives. The appellant
court disrmssed these grounds as false since there was no evidence on record
ort them.

g m__.«”_u reviewing this case on April 18, 1991, the appellate Court observed
that this case concemed a family feud and that the matter was the problem be-
tween the appellant and his eight wives. Count ioE_an. how the respondent
could cook for the appellant when he had abandoned ber in favour of the other
seven wives. While upholding the judgment of the lower Court, Court found it
practically impossible to force a man who had seven other wives and probably
younger, to have time for the respondent whom he had an.u.u:.d twenty wﬂa

ago. Court however ruled out the appellant mking the disputed land 1o q:,

seven wives. It stressed that he had to look for ways and means to cater for

them, Court therefore ordered that the land in dispute be shared mnto two so
that each of the litigants takes one and half strips of land to ensure harmony
C oexisience

5 ,—q.”_nrﬂwmﬂosm case demonstrates the tensions, noaena_. ruptures, nxu._o_.

tation and deprivation stemming from polygamous marriages. 5 this vuaﬂm

lar case, the gendered drudgery and servitude is deeply rooted in customs an
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perpetuated by hierachy, ideology and motherly attachment to the children. It
15 within this matrix that the respondent had complied with the request of her
father-in-law to stay for the sake of the children. Such a marrage in which a
spouse 15 denied her/his rights vet continues to shoulder the social and eco-
normic obligations of the family and society becomes # social prison. As she
attested in court, she had resolved to break free from the bondage of this shat-
tered marmage. Her stay thereafter could not be termed as complete marriage
as her husband denied her conjugal und other espousal rights, mistreated and
exploited her. This case puts into question & custom which shapes women into
nuclei of families in patriarchal societics, us bearers of children. while excul-
pating the men of all forms of work and allowing them unrestrained freedom
from family obligation with right to contract additional marringes. This calls
for a serious reflection on the restraints, responsibilitics and obligations of
couples within houscholds. It can no longer remain an exclusive monopoly of
men to engage m polygamy withour any challenge. A man who participates in
househdld activities is despised as being the wife in the family. The ideologi-
cal import of such social construction needs critical re-examination with the
object of correcting them through political and legal mechanisms

Another important question stems from the extent to which & woman can
continue drudging for a man who has jilted her. A custom, which gives plat-
form for hearing such a case by a husband becomes an uresponsible and op-
pressive custom. There is need to reflect on whether custom s static or
whether it can move at a slower pace than society, 1o which it 11 one of the
ideological and istitutionalizing tools. Another quesnon 15 at what point does
the law replace the custom in the definition of justice?

The case between F. Karimarwaki and her husband 1. Karimarwaki over
agrarian property enriches our understanding of the land and property struggle
in the agrarian setting, and especially in polygamous families. In this case. the
plaintitf sued her husband in LCs but she lost the case. Her case was that she
purchased land with him in good faith but that he decided to gram the same 10
his second wife without her consent. She accused him of breaking his promise
to her during their agreement that shie swore before the Welfare Officer ar
Kilembe Mines. This agreement recognized her as the only person entitled 1w
take over her husband’s property in the event of his death. She contended that
the defendunt was violating these two agreements. These two agreements
were never revoked and he was therefore violating them. Their marriage had
duly consummated and they had eight issues. She was heavy with the ninth
pregnancy. In her appeal to the High Court, she challenged the evaluation of
the LC Courts. She contended that they had not written whatever she and her
witnesses had stated.

She explicated to Court that when she married the defendant, he did not
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have any property. She contended that they had acquired the property togethes
through their combimed efforts. From her account her mother-in-law gave her
twelve pieces of land as marnage gifts. The plaintiff got two cows and two
goats from her father and uncle, She grew sorghum on this land and on the
land that she borrowed from her relanves. She used the proceeds from the sor-
ghum sales to buy twelve pieces of land in her father’s home area. When het
husband returned from Kilembe he convinced her to sell those pieces of land
and buy land in their home area; She complied, sold the land and the livestock
and they used the proceeds as planned. They bought twelve picces of land and
used the rest of the money to build an iron sheet house. This was the land 1n
dispute. She declared to Court that it belonged to the liugants and their chil-
dren only. She accused the defendant of harvesting bunches of bananas from
their garden for his second wife without the plaintiff's knowledge and con-
sent, accused him of stealthily selling their goats, hens and charcoal from their
trees and taking the proceeds to his second wife. She told court her ordeals
which included redeeming one picce of land, which her husband had sold a
Shs, 5,000/=. She informed Court that her husband abandoned her as soon as
she raised these tssues,

The defendant denied these allegations and attested that he alone had
bought the land. He claimed that he did not know where she put the money
from the sorghum sales. He accused her of denying his parents food, of refus-
ing to sleep with him as his wife, and of conspiring with her children to assult
him He concluded that this was the reason why he wanted his share of prop-
erty to feed his second wife. He further accused her of trying to send their
children 1o their uncle’s home. Here he was transforming the children into a
site of struggle. He alleged that the LCs had ruled that he uses the banana
plantation as head of the family before he married the second wife. His par-
ents were their main witnesses, His father supparted his second marriage and
accused the plaintiff of bad manners, On the other hand, the mother of the de-
fendant testified that she was the one who had given the litigating couple the
lund as marringe gift. She ruled that they should continue using that land to-
gether. What is interesting with her testimony is that she refused to recognize
her son’s second marringe. What emerges from their testimonies is the tension
within the marringe of this witnessing couple. Being subjected to the same cri-
sis in polygamy, the mother was siding with her daughter-in-law while the fi-
ther was supporting the son.The marriage of the litigating couple seemed a
replica the marriage of the defendant’s parents.

At the locus in quo Court found that the disputed land and the land as a
whale were too small to support the family without additional means. Court
fuiled to comprehend how the defendant could share it between two wives. In
passing judgement in September 1990, Court underlined that this land was got
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from the combined efforts of both parties minus the second wife and it had 10
be used by the two minus the second wife, Court went on to cite church mar-
riage as voluntary monogamous marriage for life. Court concluded that the
defendant betrayed the plaintiff since he did not divorce her before remarry-
Ing. Court accordingly declared the second marriage illegal Court urged the
defendant 1o start afresh and work very hard with his second wife to acquire
property as he did with his first wife. Court rejected the defendant’s argument
that he had o separate land for himself after his wife had drained property
from her father and uncle to buy land. Being aguneved and dissatisfied by this
judgment and orders, the defendant appealed 1o the Chief Magistrate's Court

In reviewing this appeal on May 30, 1991, the appellate Court concurred
with the lower Court that this property in dispute had been acquired jointly by
the litigants. Court reiterated the findings of the lower Court at the locus in
quo that the land in dispute was too small to support the family. Court ex-
pressed concern that the respondent was likely to face rough time in looking
after the eight children alone since the appleant had abandoned her and was
caring for the second wife. Court deemed it unfair to remove any inch of land
from her. Court concluded wamning men against marriages at old age espe-
cially when they had had so many children who needed upbringing and land
i future when they grew up. Court therefore dismissed the appeal and de-
creed the land i dispute to the respondent for cultivating for the children.

The case between M. Bashemza and ber husband Nzira, over restitution
of her matrimonil rights agrarinn progerty brings out women's ceaseless
struggles for their nights. [t also brings out the contradictory character of the
law, having both oppressive and liberating possibilities. The litigant had mar-
ried i church 1n 1949, lived wgether and produced children. Then, serious
problems hegan to anse when the husband married a second wife i 1966, In
this swit the plaintff was accusing her husband of depriving her of two strips
of lund and household property and mking them to lus second wife and of
stealthily takimg away five goats. She also accused him of denying her conju-
gal rights and of failing to repair her collapsed house. She averred that she had
been forced 1o seek refuge in a dilapidated cotage pur up by her son.

The defendant demed these charges. He attested that he had worked with
their sons 1o build her a reasonable house in which she was residing. He de-
nied the charge that he had used property from the plaintiff on the second
wife. He claimed that he had paid dowry for the second wife using wages that
he eamed from Kigali and that he had acquired land for her through annexa-
tion and purchasing. He claimed inmocence to the charge of denying conjugal
rights to the plaintiff by accusing the plaintiff and her sons of threatening him
with violence and chasing him away. It would be beneficial at this point to see
similar charges made in the other suits, These include inter alia F. Karimar-
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waki versus and I Karimarwaki, Rutabarecba versus Bakazenga and Nyi-
tansabimana versus Semasaka. Despite their differences i geographical loca-
tiony, court settings and periodization, all the defendants absolve themselves
of this particular charge and transfer it to their jilted wives and children. There
i a sort of gender pattern of accusation and counter-accusation over demial of
canjugal rights. The men try to blame it on yviolence by women and their off-
spring

Ih passing judgment on May 30, 1979 the trial Court found that the plam-
1Y failed to establish her claim upon the two strips of land and that she had
also fiiled to prove her claim that the defendant took the goats. Court rejected
her plea to order the defendant to build for her a house. Court held that the de-
fendant and his sons had built her a reasonably good house. He noted that the
plamtiff had old sons. He explained that when sons built a house for their
mother they would, according to customs, be building it on behalf of their fa-
ther. Within this logic when a wife had old sons, she could not depend on her
husband to build her house in a polygamous society of the Bakiga, Coun
therefore found it an arduous and impossible task 1o compel the defendants to
build a house for the plaintiff with whom he no longer cohabited and who no
longer fed him. Court further absolved the defendant from his espousal obili-
gation and responsibilities by arguing that the defendant might build the house
50 dangerously that it falls on the claimant. He ordered that since the claimant
had able-bodied sons, they should continue to shelter her and build her &
house. Court® accepted that the defendant could have taken the alleged items
from the plantiff house to the second wife and he valued them at Sha
1,285/= She therefore appealed to Chief Magistrate’s Court challenging the
lower Court for failing 10 evaluate evidence by her and her witness. She chal-
lenged the court's holding that the husband had no legal obligation to con-
struct a residential house for his lawful wedded wife. She also contended the
courts holding that the defendant could not have taken the gouts from the
plaintiff while Court had not considered the evidence on this matter

I'he subsequent development of this case reveal that filing suit is merely
the first step of a long tedious legal process: The events that followed seem to
suggest very strongly that the respondent could have reached some mutual un-
derstanding with the court clerk 1o confuse the appelant. Among other things
the Court clerk misinformed the appellant of the court schedules for the case
Even Court did not give her summons for hearing 1o serve on the respandent
In this deliberately created confusion the appeal was heard ex-parte and dis-
missed with costs on January 14, 1981 for her non-attendance. She received
Court order of eviction the same month ordering her to vacate the land in dis-
pute so that her husband occupies it. This was followed by a court warrant 1o
the Court Brokers at the end of March to give possession of ten strips of land
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m her possession to her husband. She immediately hired legal services, filed
an apphication i the Chief Magistrate's Court praying Court to set aside the
ex-parte judgment, stay the execution of the warrant of eviction and hear ap-
peal. She confessed her unwittingness to this case and explained that the Court
clerk had misinformed her of the court schedules for the case. She attested that
she frequented the Court to check on the strus of the case but that Court had
never given her summons for hearing 1o serve on the respondent. Court
granted her application in Apnl 1981

In reviewing the appeal, Court found inconsistencies and lack of mforma-
tion on the picces of land which the respondent had given the appellant and
which ones she was retaming. Court therefore allowed the appeal and ordered
u retrial at the locus in quo by a Magistrate from Kabale. Court declared the
appellint as the one to possess the five or six strips of land. The tnal magis-
trate would establish the exact number at the locus in quo Court awarded her
total costs of Shs, 6,285/,

his case brings out inconsistencies and irregulanities that characterized
some cases, The obvious one wis that the lower Court was siding with the de-
fendant with the motive of exculpating him of the charges and of his esposual
obligation and responsibilities. On the question of building a house for his le-
gal wife, Court first noted that the defendant had built a house for the plaintiff
He then trasferred the defendant’s responsibilities and obligation to the plain-
s sons, Count relied heavily on custom but he did not cite any aspect of
that custom which allowed a husband to jily his wife and abscond from his
marital obligations. Court went on to justify why it could not order the defen-
dant to huild a house for & wife he no longer lived with and who no longer fed
him. The Court’s onesided reasoning demonstrated his sympathies for the de-
fendant

Fhere are ceaseless struggles over agrarian property rights, conjugal and
maternity rights and rescuing marrisges in polygamous families. The case be-
tween ). Neyendahimana versus D. Bareeba and another between B, Bwakuna
versus S Asiimwe demonstrate this very clearly, We shall review the first
cuse hereinafter and the second one will come later. In this case, Bareeby had
married Noyvendahimana as his second wife and he sent away his lawfully
wedided wife They duly consummated this marringe and had six lssues. He
then sent her away in 1985 and brought back his first wife. Nyendahimana be-
gan by seeking mediation of the go-between for their marmrisge and of the
Abatuka to restore her rights. The husband refused their mediation and she
toak the matter o court, She filed in the area Court for the restitution of her
murital and property rights, dignity and the rights of the children of motherly
care and maternity. The main case was for the salvaging of her marriage
which was under threat of obliteration by her husband
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During the court hearing she attested that she and the defendant had
worked hard and purchased twenty strips of land and two bars. On his part the
defendant attested that no marriage ever occurred between them. He bragged
that he had all along been using her as a prostitute and that the litigants had
fact led a happy life. He alleged that he had sent her away because she stole
his money, The language of the defendant needs understanding. His language
15 not peasants’ language, It s boastful, derogatory, negativistic and offensive
Denouncing one's spouse in public sphere is offensive to the peasant culture.
Even such notions like happy life are not part of peasants’ language. They be-
long to the nouveau riche class in Uganda or those who are aspining to be in
that class and those who are initiating it. Indeed, he was landowner, owned
two bars and he brewed beer and sold it. He was actively engaged in capital
accumilation from below

In passing judgment on January 2, 1987, Court held that both litigants
were manied customarily and that the defendants had satisfied the customary
requirement of paying dowry, Court observed that the defendant chased away
his first wife from the matrimonial home and stayed with what he termed a
prostitute in the same home for a period of roughly twenty years and they had
$ix issues together. Court underlined how this itself reinforced the fact that the
litigants had been staying together as husband and wife otherwise no reason-
able man would believe the defandants contention that he brought the prosti-
tute to replace the monogamous wife for such a long time. Court underlined
that there was a presumption of marriage since both litigants cohabited and
had six children together. Court asserted that a legal maxim if volenti nom fii
Injuriv was applicable to the defendant’s version that he chose to stay with the
so-called prostitute. Court held that the litigants had been and were still le-
wally married and that the defendant was o polygamist. Court ruled that the
children of the plaintiff could not be regarded as children whose mother was
ol loose morals

Court dismissed the defendant’s story of theft as concocted since it had
not been supported by any of the defendant’s witnesses. Court opined that the
plaintiff could have kept the money in a safe place from damage by vermin.
Count stressed the importance of this view as law looked at both spouses as
one person. with all rights to the property in their home. Court explained that
m marriage cach spouse had moral and legal obiligations to the other which
conterred status, rights and remedies. Court accepted the assesors view that
under the Kikiga custom, the defendant could not divorce the plaintiff at that
stage when they had lived together for a long time and had six issues in their
marrtage. Court concurred with the prosecution that the defendant was unable
1o look after the plamufT children which was evidenced by the fact that their
Hrst bom was staying with one of the witnesses: for the respondent. Court
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therefore entered judgment in favour of the plaintiff and ordered for her re-
Jomnng her family. Court ordrered that she was to be given back a house and
land as before. The defendant appealed to the Chief Magistrate’s court against
this judgment and orders but the appeal was dismissed in February 1994,

The above cases demonstrate that the transition from monogamy o po-
lygamy in contemporary Kigezi is not smooth sailing as projected by the po-
lygamists but s mather conflicrual. It puts into question the usefulness of
polygamy in present day agrarian economies. Afier entering the (nstitution of
polygamy men fail to achieve the happiness and pleasure that they were uspir-
mg for. Though the physical distance berween the houses of the co-wives is
too short, the social distances has repennvely proved the furthest and most te-
dious. The journey of carrying away property from the old wife’s home to the
newly estublished one has been proving to be the farthest, most turbulent -
multous and belligerent. These cases also bring out the different mterpretation
of the law and ways through which the dispensers of justice can salvage or
deny nights to individuals,

Sociil reality is contradictory and can be cynical, ironical or farcical
Whereas customary law and modem law recogmze the men as principally the
owners of land in this region, women have proved 1o be the custodians and
protectors of land. This is butteressed by the numerous cases that are filed by
wamen to protect land from the individualized men's interest. The question is
why it should be the women with mare concern, vigilance and stake in the
land than the men should, whereas both partics need products of land for their
subsistence. Why should it be the women that value and defend the land from
men’s mortgaging okukwatiriza or selling of land surreptitiously for money 1o
buy alcohol? The numerous recurrent cases by wives versus their hushand
over stealth selling of land and other property reveal a profound problem n
this region. The case between J. Sebannya and Ntakarayimana, W/o Kazoya,”
demonstiates this crisis very clearly

In this case, Kazoya agreed with his wife to mortage their pieee of land
comaining a banana plantation to Sebannya the appellant in 1988 for ane year
They needed the money to treat their sick family members. Then Sebannya
and Kazoya connived and concluded & secret deal in which Kazoya made an
outright sale of that land to Sebannya. Kazoya spent all the proceeds on buy-
ing ulochol. When the appellant later made it known publicly that Kazoya had
made an outright sale of the same, Kazoya's wife objected on the ground that
there wis no compelling reason to sell the land. Another reason was that Ka-
zoya did not inform her about it and she did not consent 1o it. He had not con-
sulted ber and she could not have allowed him to sell it, as it was her
customury marriage gift. She therefore confronted Kazoya over this alleged
sale and hie fled to Buganda, as he did not have anything to do, having con-
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sumed all the money in booze. She therefore tried to refund Sebannya's
money and get back the land. She sued in the LC system but lost the case
the LC I and LC II courts, She won the appeal at LC 1T but Sebannya ap-
pealed to the Chief Magistrate's court

In reviewing the case on August 25, 1994, the appellate court pointed out
the illegality and clandestinity of this land sale. Court noted that both the
seller and the buyer knew that the wife would object to the outright sale of
this land. As such the land sale was never dane openly and the Bataka did not
witness i, 45 was the custom. No sule beer for the Bataka was taken and the
sale agreement was never witnessed by anyone. Court further noted that whet
the respondent rejected the outright sale, her hushand Kazoya fled 1o
Buganda. This was because he had consumed the maney and he did not have
anything to do. Then when he tried to refund Sebannya's money, Sebannys
insisted that the only way to get the land back would be to buy it from him on
the on-going market price. Court therefore concurred with the lower Court
that the appellant was not entitled to occupy the land as it was a marnage gifi
and the husband had no right whatsoever to sell it without the wife's knowl:
edge and consent. Court underfined that the wife being 8 co-sharer in the luid
had a locuy standi to object to the husband selling the marriage gt withou
her consent, and a right 1o sue the appellant and redeem the mortagage us she
did 1ry 10 do. Court held that the sale was incomplete when she stopped it
Court underlined thar eqoity dictated that the women and Her childien hay ihg
lived off thar plantation should not duly be deprived of the same by an unscru-
pulous father who after gluttonly consuming what he secretly could from the
appellant had abandoned the family and run to Bugands to hide. Court empha-
sized that Counts would not be doing justice if they fiiled to protect such in-
terest m the land by a spouse over marrigge gifts which are communal and not
exclusively vested in the man. Court deemed this trunsaction o nullity ab (i
fio as Kazoyn had consumed all the money surreptitionsly before the sale be-
canse of feanng that the sale would be resisted outright. Court thus declured
that the appellant was not a bona fide purchaser of value since he never cured
to mvestigate the title of the land. Court held that Kazoya's secret deal with
the appellant never matured as Kazoya's wife objected 1o the outright sale in
time, Court accordingly dismussed the appeal with costs

Struggles Over Children’s Rights within the Legal Domain

The violation of the children's nghts and the resultant struggle over them is
deeply embedded in most of the struggle over agrarian property. This is
mainly because the children like adults depend on this property for their exist-
ence. Thus any tampering with such property whether by human beings, natu-
ral ot human-made disasters or animals are a direct threat to all the members
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of the household including the children. It is the children in such situations
who become the most vulnerable. The futuristic threat relates 10 mheritance.
Tius stems from the fact that it is this agrarian property which the offspring
hope to inberit. Thus, effacing such agrarian property implies disinheriting the
children. It is this agrarian propesty that the members hope to reproduce them-
selves on. This will be demonstrated by examining some cases.

In the first cited case between Kakeikuny versus Ntomize, the plamtiff
had lost her father while she was still a minor. When she and her mother went
10 suy with Ntomize, he abused her rights by chasing her and her mother
away while retaining all their land. Kakeikuru had to wrest it from him
through court action. In a different case, 1. Kamashara sued her elder sister
M. Nywakaruhije over agraian property of their late father and late brother*
Among this property was some land which their late father had bequeathed (o
the young son of Nyirakaruhije. The case moved from the area € Jourt up to the
High Court. The High Court Judge on December 9, 1996 reinstated this boy's
property rights. Another similar case was between two co-widows: S. Byaru-
gaba versus D, Byarugaba.” In this case, the legal wife was threatening the
property nights of child whom the late Byarugaba had produced with D
Byarugaba.

On the demuse of thewr husband in 1994, the legal wife applied for Letters
of Admimistartion of late Byarugaba's estate. As soon a5 she received them,
she began legal battles to dispossess the second wife and her household of the
tourteen strips of land that she was occupying and utilizing. She lost the case
in the LC courts on the ground that the defendant was recognized customarly
as o widow of the late Byarugaba and not 4 prostitute. The proof was the son
whom they had produced together. The legal wife appealed to the Chief Mag-
istrate’s court and won the case. Court ordered her as the legal Administration
of the late Byarugaba's estate to apportion some land for the son whom the
late Byarugaba produced with D Byarugaba and give it to the child, mother
as caretaker of the same for him. She however did not execute this order by
the court. D. Byarugaba therefore appealed to court for the restitution of her
son’s praperty rights. Court immediately directed S. Byarugaba in April 1997
10 earmark the share of the child and hand it to the child’s mother as carlier
ardered,

In the case between G. Nyiransabimana versus J. Semaska, ' the aecusa-
tons agamst the defendant mcluded gross violation of the rights of his or-
phaned grand children, These four children were undet the care of their
grandmother the plaintiff. The defendant was accused of depriving them of
their three strips of land which had been passed on to them by their late par-
ents. He had put that land to his personal use. She also accused him of aban-
doning the orphans, not caring for them not taking them to hospital and not
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educating them. She also accused him of failing to repair the fallen house in
which the plamtiff and the orphans were living, of not providing them with
food and other necessities and of refusing to give them bananas from the ba-
nana plantation. She also accused them of recounting a crusade to dispossess
them of their property.

Despite the defendant’s spirited denials of these charges, the trial Count
held that the defendant was not caring for the orphans. He was not educating
them, not taking them to hospital and he had deprived them of their land
Count candemned his grabbing of the orphans land as "too bad and shsurd that
orphans without any parents could be abused in such a manner.” Court there-
fore reinstated their land rights and decreed it 10 them under the guardianship
of their grandmother. The defendant appealed to the Chief Magistrate's court
and won the case. The wife rejected this judgment, appealed to the High Count
and won these in June 1994"" Frustrated by this loss of property and by the
fact that a woman had defeated him in courts he resorted to domestic violence.
This lasted until when court put the decree-holder in possession of the land.

The case between Karimarwaki and his wife brought out interesting facts.
The litigants had bought twelve strips of land. They had produced eight chil-
dren and the plaintiff was pregnant with the ninth. The family would soon
have eleven people all requiring food, dressing mainly from the wife. What
was interesting was that the defendant married a second wife and he aban-
doned the first wife and her household. He went on to deprive them of one
twelve strips of land, stealthily sold goats and hens, sold charcoal from their
shambo plantation of trees and took the proceeds to his second wife. He did
the same with the banana from the houschold plantation. He then decided to
abandon the house having impoverished them. It is not surprising thercfore
that she won both the cases and the appeal. It is of interest to note that the de-
fendant could not see the food crisis in his family. Yet it was nakedly visible,
as the land in dispute was too small 1o support the family without other
means. Court envisioned a crisis for the respondent, as she was likely to face
rough time, looking nfier all the children alone especially after her husband
had abandoned her for the second wife. It was in this ground that courn
deemed it unfair to remove anything from her. Court took off time to warn
men against marriages at old age especially when they would grow up.

The violation of the children's rights and the resultant struggles over
them are very elaborate in the case between J. Sebannya versus Niakaruti-
mana. Kazoya had deprived his family of the land and banana plantation by
clandestinely selling it to Sebannya and he then spent the money on alcohol
When his wife objected to the sale, Kazoya made no efforts to solve the situ-
ation. He mstead fled to Buganda to escape the shame, humiliation and family
pressures over the land. In reinstating this family's property rights, Court
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stressed that equity dicated that the woman and her children having lived off

that palntation should not be unduly deprived of the same by an unscrupulous
father. who after gluttonly cansuming what he secretly could from the appel-
lant had abandoned the family and ran to Buganda to hide. He underlined that
Courts would not be doing justice if they failed to protect such interests in the
land by a spouse over marriage gifts, which were communal and nor exclu-
sively vested in the man.

The case between J. Ngyendahimana versus D. Bareeba partly mimed 10
restore the nghts of her children. Unlike the other cases of poor and middle
peasants, this case demonstrated a form of class struggle, Barecha was a land-
owning businessman. This explains why he could casily toss his wives around
and describe them with derogatory cliches of being prostitute for his sexual
pleasure. When he sent away the plaintiff, he failed to look after them. Some
began to stay with other fumilies as Court clearly noted. The trial Court de-
nounced the defendant’s absurd cliim that he had used the plaintiff as his
prostitute for about twenty years. Court upheld that they were legally married
and that thew children could not be regarded s children of a prostitute. Court
also protected their social status and respect by disproving and dismissing as
false the defendant’s allegations that his wife was a thief, Court also agreed
with the assessors that customarily, the defendant could not divorce the pluin-
1T when they had lived together for 4 long time and had six issues in their
muarriage. It was on those grounds that Court reinstated her rights and corre-
spondingly the rights of the children.

he case between B. Bwakunu versus S, Asiimwe!? reflects situations
where children's rights have been trampled upon and the children transformed
into sites of espousal struggles. The two litigants had been married since 1980
and they had five issues. Then, Bwakunu sent her away on the allegation that
she stole his money, He deprived her of the children and put them under the
custody of his mother in the village. Bwakunu married another wife and they
went 1o stay in Kabale Muncipality. His mother fell ill, and she later died in
hospital. Thus the children were all this ume without anyone to look nfier
them. It was in these cirumstances that Asiimwe came back and took them
away in 1997, Bwakunu then attempted different methods to pet them back,
including hiring the police to harass them and their mother. He finally took
court action seeking their custody. In his complaint he lamented that these
children were staying in town without proper care and schooling. He prayed
Court to put them under his custody so that he would provide them with these
necessities as required by law and natural justice. He also prayed court to re-
frain the defendant from influencing them to misbehave,

In response to this, Asiimwe filed her *Defence of Intended defendant” in
March 1997, accusing the plaintiff of various serious counts. These included
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his failing to provide necessities for life to the children since 1993 and selling
all the household land meluding the toilet at the home where the children were
residing, She accused him of allowing those who bought the land to destroy
crops that the defendant had planted to feed the children chasing her away and
then abandoming the children alone in the village while he went to live in
Kabale Muncipality with a second wife. Other charges included his failing 1o
put up with the children and chasing them away even in the absence of their
mother, depriving them of their personal cows and goats and using them to
pay bride price for his second wife. She accused him of abusing "the human
rghts” of these children, “still of tender uge and cannot provide for them-
selves and therefore 1s deemed to be against the dignity, welfare and interest
of the defendant to be deprived of her children.” She accused him of violating
their daily life trend by depriving them of their shelter and property that were
assisting the defendant to look after them evidenced by hiring armed Police to
shoot at and scare the defendant and the children. She accused him of con-
stantly harassing the children everywhere.

She prayed court to order the palintiff to respect the children's rights, de-
sist from harassing them, remsite them in their residence at Shooko, annul
the land sales so that they repossess it for the maintenance of the children. She
prayed court to order the illegal purchasers of that land to pay compensation
for the damaged crops of the defendant and the food which they harvested as o
tesult of the illegal land sale. She prayed Court to order the plaintiff 1o main.
tamn Shs. 50,000/= monthly payment o the defendant and provide for lability
1o 118 mcrease where need arose. She concluded appealing to court that as the
mtending plaintiif was linble for the abuse of human rights of both the defen-
dant and the children the situation on their human nights abuse would improve
if only court could address these issues rather than the oppressed and the jus-
tice 1o pine when the appressor was feasting and the children were weeping
The case was finally dismissed on June 4, 1997

While the preceding cases bring out mothers and grandmothers as the
matural defenders and custodians of their children's rights especially versus
the palygamous men, the question still is whether the children rights are an in-
tegral part of women's rights, What is it that makes children rivals of their fis-
thers and what fs it that makes the women take sides with the children? What
15 1 thut makes mothers become more inclined to their children and their
righits than the fathers? Is it a natural matemity or social obligation for moth-
ers (o protect their children’s rights which therefore would be a basts for rec.
ognition of their mtentwinement and mseparability” To what extent can it be
held that all mothers protect the rights of all their children? Aren’t there situ.
atons where mothers abuse and violate their children’s nghts? In what cirum.
stances do children dispute with their mothers over nghts? The case between
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Nyinamushwa and her son Katekamu will shed light on some of these issues,
This is & case in which a mother abused the rights of her children after the de-
muse of her husband. It also sheds light on some social problems thiat stem
from early widowhood.

Nyinamushwa was married to Katekamu's father and they had three is-
sues together, Katekamu and two daughters. Her husband died intestate. Nyi-
namushwa then engaged in extra-marital affairs and produced another son and
two daughters out of wedlock, In this society, her engagement in extra-marital
affuirs was in itself a stigma to the children. Problems began to emerge when
she abused the rights of the first three children by neglecting them She put
her care on the children born out of wedlock. The daughters got married and
she used the dowry from the fist two daughters to purchase land. Katekamu
also wanted to marry and he asked her for cows to pay dowry. She told him
that the cows were not from the daughters of Katekamu's father but from her
other daughters born out of wedlock, This embittered Katekamu and he em-
barked on selling his late father's estate. He also tried to deprive Nyina-
mushwa of the land that she bought with the dowry from Katekamu's sisters,
It is this that constituted the background to her court action seeking to stop
him from selling the lund.

In pussing judgment, Court held that the defendant was heir to his late fa-
ther’s estate to the exclusion of any subsequent issues by his mother, Court
held that these had no locus standi to partiicipate in his late father's property,
Court held that the defendent had a right to sell off any of his father’s property
but leaving his mother with the matrimonial home and some land for her sub-
sistence. Court ruled out the defendant’s claim over the land, which the plain-
uff bought with the dowry from the defendant’s sisters. This land was not
scquired using the defendant’s father’s money or other property. The plaintiff
rejected this judgment and orders and she appealed to Chief Magistrate’s
Court. In reviewing this appeal, Court observed that the appellant and the first
three children were the only ones who had survived the deceased alone. Court
ruled that these were the only ones entitled to his estate. Court noted that
while the appellant was correct in principle to refuse to give the respondent
anything from the dowry, he i chanty ought to have received something
since the girls must have grown on the estate of the respondent’s late father.
Courn concluded that afier the appellant demied the respondent a share of his
stiepsisters’ downies, they should not share on his father's estate.

It would be erroncous and a misrepresentation of social reality 10 assume
that children have not been struggling for their rights on their own terms. The
case of Musiime, a munor against her two uncles, J. Tibenderana and V. Biy-
aburo'' brings out some of the ways through which rights of orphaned minors
are violated and the process through which the minors may struggle and win
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them back. 1t also brings out ways through which the law helps in reinstating
the nights of minors.

In this case, her father had bought three strips of land from one Kuavogozi
in 1984, Upon his death the land passed on to Musiime. As the saying goes,
there cannot be a stupid dog when death strikes o cow. Kayogoza's mothet
fraudulently resold the same o the two defendants in 1989. Musiime therefore
1ook action in LC courts for trespass over her land. In entering judgment in fis-
vour of the plamnuff, the LC [ Court found Kayogoza's mother guilty of
stealthily selling land that her son had already sold. She was also found guilty
of gemng some people who had wimessed the orginal sale to witness hier
fraudulent land sale, The other two defandants were found guilty of land tres-
pass, mking possession of it and utilizing 1t in defiance of instruction by the
LE Court to stop all activities on it. The 1wo defendants rejected this judg-
mient and orders, appealed 1o LC II Cour and they won the case. Musimme
then pppealed to LC I Court and won the case. The two respondents ap-
pealed 10 the Chief Magistrate's Coun, challenging the lower count for decid-
g the case m favour of the respondent withour testimony by the mal coun
for refusing evidence by the person that sold the land to them. They contended
that the person who sold the land to her was young and unmarried, and that
the respondent was a minor who could not file suit in her name.'

Meanwhile, the appellants continued to use the suit land m defiance of
the LC court injunction to halt all the activities on the same till the case was
disposed of. Musiime therefore took two steps backwards. She referred the
matter to the LCs. The LC I communicated the matter to the Chief Magis-
trate’s Court underscoring the potential dangers of his msolent trespass, Court
responded by ordering an immediate injunction on the suit land. Muosiime also
filed suit in the area court against the wife of the first appellant and the mother
of the second appellant for trespass on her land, On leamning of that in a lower
court, the lawyers of the appellant wrote to the ares Court asking him not to
entertain that case as it was already before a higher court

Having litigated as 4 minor, Court appointed one of Musiime's uncles us
her guardian ad litem on June 21, 1995 for purposes of defending this appeal
In the subsequent court hearing the Chiel Magistrate rebutted the argument by
Counsel for the appellants that the respondent had no locus stand 1o use in
her own names because she was still a minor. Court explained that minority in
proceedings was 8 procedural requirement founded under the Order 29 Civil
Procedure Rules but not on substantive law, Court ruled that minority was a
non-issue in LC courts, This smashed the comerstone of the appellants case
They lost interest in the case and it was therefore dismissed on April 4, 1996

Ihese cases show that the women play crucial roles in articulating the
rights of children, They alsd bring to light how men are the mam violators of
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children’s rights, This increases with the movement from MOnogamous (o po-
lygamous marriage. In the process of resolving their marital disputes, the par-
enls sometimes transform children into sites of their strugple. In such
situations, both litigants present their cases in the name and interest of the
children. They purport to defend their children’s rights. These cases show low
deprivation of parenthood through death or marnage breakage' creates condi-
tions where children's rights are easily violated. These conditions increase the
children's suffering, detsitution and subalternity. Children who lose one of the
parents have high chances of having their rights abused especiaily if the sur-
viving parents remarry or engage in extra-marital sex and even produce chil-
 dren out of wedlock. There are many oases that reveal ways through which the
rights of the orphans are violated in case the widower remarries. These in-
clude property rights, feeding, healthcare, parental care and welfare, education
and clothing.

Relatives tend to take advantage of the demise of their deceased relatives
to deprive the sutviving orphans of their rights. The children may stand up to
defend their rights through various means mnging from fights to htgation
different fora. Their efforts or situations may invoke help from members of
the community and the administrators of justice. The above cases reveal how
customs and the courts of law have safeguards for protecting the rights of chil-
dren. They demonstrate how polygamy is a vice to children's right. They fur-
ther reveal that any struggle between parents will mmpinge on their children's
nghts. They also demonstrate the destabilization impact on the children's
right. Their import is that rights are not freely given by anybody but are rather
fought for, that though children’s rights may not be clearly defined and deseg-
regated from the parents rights still they are not intertwined and inseparable.
They also underline that though parents try to defend their children rights still
the children’s rights cannot be subsumed under the rights of their parents. Do-
ing that would be giving the parents leeway to encroach on the children’s
nights.

Concluding Discussion on These Struggles
for Rights of Women and Children

The foregoing cases bring out struggle for rights of women and children. They
demonstrate that there have been numerous social and legal struggles by
women against men over property nights, conjugal nghts, maternity rights, re-
sponsibilities and obligation and irresponsible property sales. Most marital
disputes are bedrocked in polygamous families. One explanation for this is
that the husbands take on other wives without making prior arrangement for
them, They do not have additional wherewithal, shelter and property for the
incoming woman. They therefore find a solution being in dispossessing the
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old households as the few family possessions are transferred 1o the new mar-
rage. It also results in intricate feuds between spouses, co-wives and children
and thamilies

I'hus, additional marmages have been creating insurmountable problems
First, the men are not ready to discuss with their old wives their intended mar-
rages. They instead assume belligerent stances and they usurp and monopo-
lize power over the rest of the family members. Such men's actions and
utterances become unquestionable law in thier homes. After taking on adds-
tional wives, they embark on coercing the old wives with the aim of depriving
them of agrarian property in their possession. Even some men send away their
WIVEs S0 as to get room to marry other wives and access the property without
any hindrances. To their shock, the wives move straight to court for judicial
recourse instead of going to their father's homes. Thus while the men speak
tough their wives have been proving stronger actors than the weak women
that their husbands imagined them to be. They have been putting up formida-
ble, successful struggle, for their rights and rights of their children. The cases
reviewed in this paper and the umpteen cases filed in courts annually demon-
strate this. This is notwithstanding the costs and the long, tedious litigation
processes. Their prompt appeals to the higher courts in the pursuit of these
tights reflect their awareness about their rights and their seriousness about
them, the methods to struggle for them and their vigilance in defending *hem.

The state, churches and schools have not tired 1o preach the virtues of
monogamous marriasges and the evils of polygamy, The state and its related
organs went further and enacted laws against polygamy. Scholarships, NGOs
and assoctations like the Family Planning Programme and Mothers Union
have been doing the same. The court cases show that polygamy opens up new
arenas and methods of struggle. What is worth noting is that while polygamy
does not add wealth and property to the family other than increasing popula-
ton and socio-economic problems, it has continued to flourish in these poor-
est cirumstances. At the same time the rise of umpteen litigations seem to
question the appropriateness of Western Christian marriages in the contempo-
rary socienies. Are they a sham, pretentious pseudo or mere fashion? Why do
people engage in them and pnests admunister vows to the wedding couples
while kowing very well that it will not be long before the men go in for more
wives!

e litigations bring 1o light the vanous forms of injustices to which
women and their offspring are subjected and the high vulnerability of their
marnage, property and esposual rights i the nse of polygamy. This is but-
tressed by the final court judgments that are entered in favour of the litigating
women. The persistent struggles that emerge as soon as the husbands marry
second wives, coupled with raging agrarian crisis in the region put into ques-
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tion the usefulness of polygamy in these societies. They also question the ten-
ability of pre-colonial social constructs whose roles have been replaced or
overtuken by capitalist development and the modern state. Another issue is
how these struggles and mechanisms for defence of the rights of women and
children cun be strengthened. These cases do not reflect the litigiousness of
wormen but rather constitute a cnitigue to the forces that continue (o violate the
righits of women and children.

The contestation normally begins from their families. These may be in
form of quarrels, grumbling and disagreements. They may begin by seeking
iterventions by family members, elders and relatives and close family
friends. Others may develop mmto actual fights and bodily harm. This polincs
soon leaves the mternal domain for the external domam. The contesmtion
trom thewr inmilies and locales shifis from the internal arbitration mechanisms
10 the judicial domains. It has 1o be noted that though the local arbitrtors and
the couns have been mterceding to restore these nights, the mmitiative has (o be
raken by the individuals whose rights are threatened or violated. Another pomnt
10 note 15 that these mstitutions sometimes play contradictory conflictual roles
and mjustices, These cases bring out the different interpretations of the law
and how the dispensers of justice can apply the law to salvage or damn the in-
dividuals® nights

While the local mterventions and courts have been assisting to resolve
these struggles, some have knowingly or unknowingly, willingly or unwill-
mely passed judgments i favour of the oppressive forces engaged in the vio-
lation of the human rights. This has had negative consequences for muzzling
justice, the rights of the women and the children. Some dispensers of justice
sometimes deliberately misinterpret or manipulate the law or & judgment so as
o arrive at o certain conclusion. The cases between Rutabareeba versus E
Bakuzengs Semasaka versus G, Nymansabimana, F. Karimarwaki versus |
Kanmarwaki, Bashemeza versus Nzira, Sebannya versus Ntakarutimans, and
Musiime versus Tibenderuna and Biyaburo are very demonstrative. All these
reveal the imperativity of vigilance of individualy in the defence of their
tights. The lesson from these contradictory and ambivalent judgments (s that
the onus of defending one's rights is on the individual himself/herself. Other
people and institutions can only offer complementary support but the onus is
on the Individual's vigilance, This is further demonstrated by the cases over
children's rights. Even parents ¢an not be faithful custodians of their chil-
dren’s rights, There are many struggles between children and their parents
over their rights. Another important lesson from these litigations is that strug-
gle for nghts is & continuous process,

As already shown some men chase away their wives 5o as to gain unre-
strained freedom to sell the available agrarian property One such case oc-
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curred in July 1996 when a man sent away his legal wife because of her ob-
jection to his intended sale of the courtyard of their homestead. The wife ap-
pealed to the Abataka [Elders] but failed. She took the matter to the aren
Court and successfully got an order barring the land sale and reinstating het
marriage. Inanother case, a man bequeathed land to his daughters infer vivos
After his demise, their mother conspired with her sons to defraud the daugh-
ters of the land. She sold it and the daughters came to cluim it They sued het
i 1LC court and won the case. She appealed claiming that her husband had
died intestate. Her daughters produced supportive evidence to their property
clam. She lost the case and Court ordered her to give back her daughter’s
land. It also needs to be noted that in mortgaging land men place their families
in conditions of deprivation. The fumilies have therefore to try and retrieve
the lund while also seeking other means of survival. The case Ntakarutimana
versus Sehannya is very demonstrative of these crises.

e case of Kakeikun versus Ntomoze sheds light on the local custom in
regard to relation, property relation, inheritance, and relation between house-
holds m polygamous families, and how they have been changmg over nme.
Ihis case shows that property of & woman remuined distinctively under
household for the upkeep of the menibers of her household. This reveals the
mechanism that society had put in place to ensure continuity, social reproduc-
tion of the families and society. Society put primal importance on the family
and its social and biological reproduction. The case also brings out the fight:
ing spirit of wamen for their rights. It further sheds hight on the agranan prop-
ety relations in polygamous fanulies. The resurrection of the case
twenty-eight vears later demonstrates the limitation of judicial solution. Coury
by noture cannot sddress the socio-economice and political sources of these
strupgles over agraran property. As such, they solve the individual cases that
are filed in courts rather than solving the actual causes. That is beyond the
limits of the courts. The solutions for the cases of these social and cconomic
disparities and struggles lie within the politico-legislative domain and can
only be addressed through a profound agrarian reform,

The case of Kakeikuru versus Ntomize brought out the rights of women
i inheriting agraran property in this region. Kaketkuru won back the land
whien she was already mamied in another clan. This illustrates that property
wats not strictly confined 1o any society, It could and did move with the
women 1o the society of mamage. Thus, femaleness or marriage was not a
condition for preclusion of women from inheritance of agranan property in
their parents’ homes. Their share of property would become unguestionably
theits. They had unresirained nghts 1o do whatever they wished with it This
i¢ further bunressed by the case between Kamashara versus Nyirakamhije
While this case brings out the intense struggle between sisters ovel inheri-
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spring of their daughters.

It is this property right that the nine petitioners in the Kamashar versus
Nytrakaruhije case were challenging. They petitioned the High Court on July
8, 1997, challenging its decision to give the decree-holder the land which was
feeding seven orphans of the late brother of the ligant sisters. The petitioners
argued that the decree-holder had g0t marmied thirty years before and that they
had her own family of eight children in her area of marriage. They argued that
she was trying to disinherit the orphans so that her children could take over
the land. Thejr expressed view was that property cannot and should not move
with women on marriage. This form of Argumentation was contrary to custom
and law. It is this notion that is increasingly gaining currency in this region
The poorer people become, the more they seek to hold on to whatever IHIES
cule agranan property that is available. This retention of property constitutes
the mam polities at household level The sons are mereasingly becoming pre-
ferred in shaning this agrarian property. The facts of that case were that the
land belonged to the decree-holder by right. She had got part of it from hey
late father while another part of land belonged fo her late brother He had
given her written authority (o take care of his share of the land. Her late father
had given another picce of land 1o het son inter vivas, The late father of the
orphans had received his share of fand and sold it. It was part of this land the
respondent had redeemed.

These cases demonstrate the ceaseless strugglés by women and children
for their nights. They expose the men as the main threats 1o their rights. After
receiving their due share of property from their parents, some men wait for the
demise of their parents 1o get opportunity and grab the remaming property
from the sisters. Even some of them grab land from the parents and fraudy.
lently sell it or use it. Agrarian property relation have over time developed
stronger ties and in the process have unloosened the old social and biological
bonds. If blood was thicker than waler in non-commodity production times,
private property has become the solvent to blood. The judgments of these
have been exposing the masculinized property aggmndisement. One magis-
trate denounces it as "sheer male chauvinism of medieval years to imagine
that a woman cannot hold land and that she cannot pass on title to another
party™ '® These cases bnng out the growing male infringement on the
women’s property rights in this region. These agrarian struggles bring out fun-
damental relations that are always missing or muffled up in many cases and in
scholarship on property relations in the agraran economies. Thus these cases
help to broaden the understanding of agrarian property relation beyond the
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celebrated patnarchal claims and deprivations, .

I'he litigation between sisters and their brothers unravel the growing ma-
chismo consciousness and praxis that aim at disinheriting female relatives,
IMe female relatives have been battling this oot in different arbitration and le-
gal fora. This is buttressed by the fict that the court actions are taken by the
ferales for their nights against encroachment of their property rights by their
relatives and other members of society.

Many women normally resort to Courts after exhausting all :..n E:ﬂ
available channels of appeal for conflict resolution Addressing their griev-
ances becomes most urgent and imperative as the women require this property
for the reproduction of their households. It needs to be noted that men in z:.,
region are abstracted from the household production processes. The responsi-
bility of feeding the members of the household is socially and customarily on
the women. This becomes more problematic when husbands take on other
wives or when they embark on alcoholism and concubinage with a corre-
sponding resultant of transference of property from the old households to the
new or to the market for sale. This is perilous to the household economies that
are already confronted with the raging agrarian crisis.

Suffice it to note that the peasant household economy 15 defined v.< the
agnicultural production on the available land and the developments of it. the
harvested crops, livestock and fowls in household, the __s_snu_nna.n_a the in-
struments of production. They are these assets which the women's offspring
will inherit. Any threat to this economy is a danger to the household and the
children’s future's inheritance rights. At the same time it 15 this household
cconomy and the woman's children that define the locus standi and legiti-
macy of the woman in the society. These asscts and the woman's security 1n
::__,_.,_:.n.a explain the growing importance of marriage gifts. Marriage gifts are
Increasingly gaining socio-political and judicial significance n ::.m region
While the gift s aimed at providing the married couple with a —Emw ~..= estab-
lishing their independent home, they also manifest the whole ::E__.. § [ecog-
nition of the recipient woman as its member. Wherefore the persistent bitter
battles by women against their husbands’ deprivation of this agrarian v:wvn:.(
through sale, mortgage or transference to the other wives. These women's bit-
ter struggles for their rights are in effect also 4 struggle for power. The persist-
et oss of cases in courts and arbitration centres over agrarian property and
othet rights is a clear manifestation of loss of power over property and implic-
itly over dll those who depend on it It reflects the new shifts from :—r_:é
women as chattel to new realizations of their being legal, social and palitical
entities in the society. It is loss of power that frustrates the men and leads

many of them to resort to domestic violence. The case of Nyiransabimana ver-
sus Semsaka demonstrates this very clearly, It needs to be noted in passing
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that this domestic violence 1s gradually frustrated as many women in Kigez
respond to the challenge of physical violence with appropriately. Though nol
brought out clearly, it should be noted that women in Kigezi defend them-
selves in different ways, and such conflicts do not normally end until when
the women have won the battels. As the local saymg goes, you do not call a
child who is not yours to come and you beat him/her but call it so that he/she
comes and you fight. Unfortunate as it may appear, it is this form of balance
of forces that has been checking the upsurge of domestic violence in Kigezi. It
is this fear of being beaten and hummiliated by women that partly explain why
many of the young men from Kigezi prefer to manry women from other na-
tionalities and tribes other than marrying women from Kigezi.

Women have increasingly become inseparably interlinked with agrarian
property in the Great Lakes Region, It is this thar makes agrarian struggles ap-
pear prima facie as gender struggles. In separating themselves from household
production processes and taking to permanent alcholism and lousing, men
have unknowingly lost their effective control over Agmanan property to those
who work on it. The legal struggles between sisters versus brothers and/or
other relatives over agrarian property also bolster the customary and legal
nghts of women over their parent's property. Women's successive successful
litigation versus the men are demonstrative cnough of the legal recognition of
women's nghts and their locus in the utihzation of ths property. Both custom
andd the law are not blind to the indispensability of women in the feeding and
maintenance of the household and more equally so, their dependence an the
available household property to provide these requirments, regardless of their
quantum and quality, The successful legal struggles for the children’s rights
by their relatives and guardians or by the children themselves confirm the in-
delible fact that rights are not given but are fought for by the affected persons
themselves regardless of age gender and relationships. They also underscore
the umperativity of vigilance in the defence of these rights,

Ihe paper has gone in detail 1o demonstrate that the victims themselves
were the grantors, guarantors and protectors of their rights. All these cases are
clear manifestations of the ongoing struggles against machismo and all its vice
in the Cireat Lakes Region. They demonstrate how human rights are a product
of struggles and how they be separated from the people. They are not trans-
plantable or exportable commodities as the West would like the world 1o be-
lieve. Thus is because human rights sre not merely wdeas, which can be
preached or even smart bombs, which can be tarpeted at other societies.
Rather they are a cumulative of lang historial, socio-political, economic and
legal struggles. Societies have been ensuring their upholding and strengthen-
ing through custom. laws and proctice. Western impositions and conditionall-
tes tor human rights on Third World countries are a mere reflection of the
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relationship and economic transactions between the west and the local leader-
ship. All that the west demands 1s that these individual countries disguise or
they remove from public view their brutalines and clumping down of the op-
vcv._::: members. Suffice 1t 1o recall that & state 15 essentially a negation ol
certain rights. It 1s an armed mstitution whose organic composition 1s force
and s._:;..n language 15 coercion. Whereas a state may pgmn human rights of
particular sections of society, especially of those not m agrecment with its
rule. 1t does not and cannot reach all the spaces n society. What comes oul
clearly from the examined cases 15 that human rights in the agrarian seting are
.r.:::.w::_;_v. violated by certain members of that particular society. The vic-
nms of such violations do not sit desperately in wait of external liberators
They mstead struggle on their own for their nghts i different fora using ._.; -
ferent means and methods, Their main forms of struggle are physical, politi-
cal, judicial and quasi-legal arbitration, . .

It needs to be noted that despite the sucessful conclusion of these individ-
ual cases, all pot them reflect a search for individual solutions to mon_a_.«:oe-
lems. It 1s this, which explains the limited and short-term character of these
solutions. Laws and increasing efficiency of courts cannot be deterrents to the
violation of human rights. The same would apply to addressing the increasing
inequalities in power relations between genders, generations and nationalities
The major problems would still remain and would Rﬁi;cno :._n.:ur.?nm in
new forms, with new dynamics, All these point to the imperativity of pro-
found people-centred agrarian reforms taking into account all the wherewithal

{or their reproduction

Acronyms
Abataka Elders
Engaragazi Private gardens for private use
Kibwa Nkurata  Love potion
DC District Commissioner
Okuhungura A practice In which a male relative of the
deceased husband takes over the roles of
caring for the widow(s)
LC Local Council
NRM Natlonal Resistance Movement
Okuzira The politics by the elderly In-laws of the husband to
refuse to enter the house of the woman who
aggreves them
Okuhonga Politics of atonement to an elder or husband who s

practising okuzira
Okukwatiriza Pawning or mortgaging property for a loan
Shamba Planation
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Notes

Civil Case 49/63.

2. Report by DC, Kigezi District, 1929, One of the most recent related cases
Is MKA 19/98: Bizanvuga P, Versus Bitega. In this cass, the plaintiff was
litigating to take over the window of his late brother

3. Civil Appeal MKA 372/63

4. MKA 74190

5. Okizira-okuhonga is petty palitics st household and family levels. It is mo-
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hopolized by husbands and elderly parants. Once aggneved by the ac-
hons or words especially of daughters-in-law, the 2ganeved person sav-
ers all relations with that housahold. This Is politics of okuzira, Custom
demands that the one who causes thase grievances has first to narmalize
relations by appeaasing the affected party through okuhonga. Okhonga 15
reconciliatory polftics. It Involves preparing dalicacies Including meat and
brawing beer or pomidge. Here, custom prajudges the alders in the family
and tha husbands as always nght This has increasingly become a politis
cal weapon in the hands of polygamous husbands. They can afford || be-
Causa thay will be having other wivas to provide them with thelr
requirements. Men with one wife cannot afford the luxury politics of
okusira as they will be hurting themselves. They instead resolve the con-
tradiction between them and their wives lhrough other crude methods
such as assaults, fights, Infidelity, concubinage, and refusal (o grant the
views material and soclal requests.
Civil Appeal MKA No. 47779
Civil Appeal 103/93,
Civil Appeal 37/85.
Civil Appeal MKA 73/04.
Civil Suit MKA 27A772
Civil Appeal MKA 103/
Civil Suit MKA 16/97.
Civil Appeal MKA 62/04
Civil Appeal MKA 62/04.
The concept "marmiage breakage” is a more appropriate term hare than
Others like “divorce” biecause ol the various forms which falled marriage
take in Ihis region, The couple may separate but the wife stays in her
marntal home, regardiess of whether they have children or not. The case
of Rutabareaba versus Bakazenga is vory demaonstrative
Judgment by Chist Magistrate on March 12, 1990, Case No, CA MKA
18/89. This was between Bamukwesha versus her brother M
Mburpbwegamo and her sisterin-law V. Keihikirwa
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